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Brief of Defendant in Error 


STATEMENT OF THE CASE. 


The brief of F. E. Hammond, Esq., counsel 
for plaintiff in error, filed herein has set out with 
much detail the history of the cause now brought 


to the attention of this court. The bill of excep- 
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tions contains a statement of the case which has 
met with the approval of counsel representing both 
the plaintiff and defendant in error. The plaintiff 
in error and his co-defendant, W. A. Ridgway, 
prior to the time the Jovita Land Company came 
into existence, had successfully promoted an enter- 
prise similar to that described herein in the State 
of Montana. Both of these defendants were inter- 
ested in this original enterprise and so successful 
had it been that they were encouraged to set on 
foot a similar venture within this district. A con- 
siderable acreage of land was obtained upon a con- 
tract from one C. A. Stokes. This was procured 
and purchased by the two defendants, paying a 
small sum down and by a subsequent delivery of 
the entire consideration ov purehase price, which 
amounted approximately to one hundred and twenty 
thousand dollars ($120,000). The acreage origi- 
nally purchased and that which was used in the 
sale of the Jovita Land Company, herein con- 
sidered, was something over five hundred (500) 
acres. The land having been procured, the defend- 
ants, through various agents, servants and eim- 
ployees, set about causing the land to be improved 


in some measure by the clearing of useless timber 
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and opening of roadways upon the property. The 
md was surveyed into something over three thon- 
sand (3,000) lots, a majority of which were ap- 
proximately 30x120 feet. Many of the lots, how- 
ever, were of much wider dimensions, some pro- 
viding for as much as two to ten acres in area. 
From the very beginning of the enterprise and 
throughout its entire history, occupying in the case 
of the Jovita Land Company, something more than 
one vear, the purpose and plan of the promoters 
was apparent to the numerous persons solicited to 
become interested in the proposition. Offices were 
procured in Seattle and Tacoma and elsewhere, 
Fiom these offices a perfect stream of lterature 
began to issue and out of these same offices worked 
a numerous and industrious hst of agents. In addi- 
tion to the use of the mails, these agents were pro- 
mim@ed with an unlimited quantity of sednetive liter- 
ature, similar in kind to the numerous samples dis- 
closed in the record. Reference to the exlibits 
will iustrate to the court the alluring and seductive 
nature of the promises held forth to the various 
people importuned to become interested in the enter- 
prise. Practically all of the literature sent through 


the mails and furnished to the agents contains 
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covert and muddy hints of the great good fortune 
which somewhere 1n the future was beckoning to 
the prospective real estate investor. Due to the 
energy of the defendants and their various and 
numerous representatives, something over twenty- 
seven hundred (2,700) persons were induced to 
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‘take a chanee’’ and invest in this mvsterious and 


‘‘ehance’’ was 


suggestive scheme. In each ease the 
charged for in the sum of one hundred and thirty 
dollars ($130). In return for this the defendants 
and their company gave to the prospective pur- 
chasers, according to the explanation which they 
now make, and to each of those purchasers, an un- 
divided one twenty-seven hundredth (1/2700) of 
the real property of the Jovita Land Company. 
The explanation of the defendants, as made by coun- 
sel to the jury, and by counsel to this court, is that 
these defendants were foisting upon the courts of 
this community the burden of untangling the com- 
mon ownership of twenty-seven hundred owners in 
one piece of property. 

Sales were made to all classes of persons, many 
of whom for the first time in their lives were to 


assuine the role of real estate investors. These 
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various persons, or at least many of them, conceded 
that the onlv ground for their newly awakened in- 
terest in real estate investments was the element 
of chance involved in securing from this company 
a tract of Jand upon whieh had been constructed 
by the company and the defendants a more or less 
substantial dwelling. Not content with the dis- 
similarity in size and value occasioned by the svs- 
tem of platting adopted, the defendants sought to 
heighten and increase the disparity between the 
highest and lowest of the ‘“‘lueky lot buvers’’ by the 
Construction upon certain favored tracts of ground 
of cottages and houses, ranging in value from five 
hundred dollars to the grand prize known as the 
Stokes house, which was estimated to have cost the 
sun of ten thousand dollars ($10,000). Sales were 
consummated to these numerous purchasers upon 
terms best caleulated to ensnare the poor and the 
uninformed. Payments in the sum of ten dollars 
($10) on each ‘fchanee’’ of one hundred and thirty 
dollars ($130) were received, and monthly payments 
thereafter provided for upon such terms as would 
best suit the prospective buyer. After the sale of 
he maxhmun number of ‘ehanees”’ and the receipt 


of the major portion of the purchase price through 
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the monthly payments hereinbefore mentioned, notice 
was given through the channels of the various 
agencies established and maintained bv the coim- 
pany that a meeting would be held upon the land 
of the company at a certain date specified, at which 
meeting action would be taken looking to the dis- 
tribution of the property of the company. Prelimi- 
nary to this meeting the defendants, Glass and 
Ridgway, caused to be prepared in the office of the 
company, deeds deseriptive of each of the various 
tracts, signed, sealed and acknowledged by the de- 
fendant Ridway, as president of the company, and 
executed with the name of the grantee left blank. 
These deeds were at hand and ready and bv the 
emplovees of the company delivered on the ground 
at the platform preliminary to the time of the 


drawing. 


The fact as to the responsibihty of the de- 
fendants Ridgway and Glass in the conduct of the 
company is one hardly to be questioned in ¢on- 
sidering the facts in this case. The land was pur- 
chased by the defendants; the corporation was in- 
corporated by the defendants; and those very per- 


sons who thereafter became stockholders were the 
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personal friends and followers and, in many cases, 
the employees of the defendants. Tt is admitted in 
the record, and the fact was well established, that 
all of the numerous emplovees of the companv 
fook their orders from Ridgway and Glass. Of 
the two defendants, the plaintiff in error, was gen- 
erally charged with the responsibility of directing 
the affairs of the company. In the offices of the 
company an office was specially set apart for him, 
in his capacity as an officer of the company, and 
to his judgement was submitted the decision of 
every affair of serious concern to the company. 
Glass lived, during a greater part of the hfe of the 
Jovita Land Company, upon the property at Jovita, 
which is situated approximately twelve miles from 
Tacoma, and approximately twenty-four miles from 
the citv of Seattle. Glass came to Seattle and to the 
office of the company almost daily during the time 
the sales were being made down to the date of the 


drawing afterwards held upon the property. 


Oral representations which supplemented and 
exaggerated the suggestions in the written literature 
of the company were generally made through agents 
emploved by the company. It was apparently the 


theory of the defendants and their operations were 
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conducted along that line, that they would not and 
could not be held responsible for the acts and 
representations of their numerous agents in orally 
exaggerating the beauties of the method by which 
the property was to be distributed. Whenever the 
oceasion became urgent, it was the custom of both 
Glass and Ridgway to explain that the manner of 
the distribution of the land was a puzzle for the 
purchasers to decide, but on several occasions Glass 
supplemented this explanation by a statement to the 
effect that the usual way was by a drawing or lot- 
terv. (See the statement of witness MeCash, p. 53, 


line 5, of the reeord.) 


The method for which provision was made 
by the company to bring about the distribution of 


the property was as follows: 


The notices hereinbefore referred to having 
been sent out to the various ‘“‘lot buyers’? of a 
locality, provision was there made for a local meet- 
ing at which a delegate would be selected who was 
to report at Jovita on the date of the drawing 
and there act as a direct representative for the pur- 
chasers of that particular locality. This arrange- 


ment was ina general wav carried out prior to the 
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drawing. As the date of the drawing approached, 
the defendant Glass, the plaintiff in error, procured 
the services of a carpenter who was directed by 
Glass to build upon the ground a raised platform 
designed and intended for the proceedings after- 
wards held on the ground. This carpenter was 
directed as well to build two revolving boxes, ana 
for that purpose Glass furmshed the carpenter the 
necessary plans and specifications. (See page 52, 
line 15, of the record.) Glass enjoined secreev upon 
the carpenter with reference to the construction of 
these boxes. ‘Phe office emplovees of the coneern 
and the feld representatives as well were directed 
to be and appear for duty at the grounds on the 
date of the drawing. There also mysteriously ap- 
peared on the morning of the drawing from some 
souree which was unexplained in the record, num- 
bered cards running from one to twenty-seven hun- 
dived, and upon whieh were insermbed the numbers 
in that sequence, and upon other cards of a similar 
manber appeared the description of these various 
pieces of property. The deeds hereinbefore re- 
ferred to likewise appeared this date on the plat- 


Torin veady for distribution. 


10 


The stenographers and office help of the com- 
pany appeared on this morning and took their 
places upon the platform, and on this day, follow- 
ing a preliminary ceremony, assisted in the work 
of fillmg in and distributing at least a portion of 
the deeds for the property as the munbers and 
descriptions were drawn from the two revolving 


boxes to which reference has already been made. 


On the morning of the drawing the defendant 
Ridgway stepped upon the platform and made a 
statement to the effect that they were ready to 
deliver the deeds to the property and asked the 
persons present to perfeet their own organization. 
A plan seemed to be immediately evolved which twas 
strictly in aecordance with the appliances and pre- 
parations already made. <A committee was ap- 
pomted and the ballots and boxes were used in 
accordance with the preparations alreadv referred 
to. Such part of the work of distributing the deeds, 
not completed on that date, was afterwards finished 
bv the distribution from the office of the company 


of those deeds vet remaining on hand. 


For the purpose of carrving forward this plan 


the defendants and the company inculged gener- 
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ously in the use of the United States mails. So 
numerous were the different kinds of literature 
sent out by this company and these defendants, 
that in the nature of things it was impossible to 
prove that any specific piece of printing was in fact 
sent out at the direct instance ov request of either 
defendant. The various emplovees of the company, 
when called upon the stand, would identify litera- 
ture which had been received through the mails by 
various persons, as being similar to that which had 
been sent out by them from the office in the general 
course of the business of the company (p. 52, line 2). 
There is no question in the record as to the responsi- 
ble officers under whose direction these employees 


performed the several duties. 


The development of this scheme or plan began 
in December, 1808, and ran through the vear 1909 
down to the 4th day of July, 1910, on whieh date 
the drawing was held. It will therefore be noted 
hat this seheme or plan was under way during a 
period of something like a vear and a half. Many 
of the letters and pamphlets referred to were com- 
mitted to the mail prior to March 4, 1909, and many 


froin time to time thereafter. The defendants were 
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indicted under ten different counts in cause number 
2168. The court will find occasional +eference to 
cause number 2169. This latter case has nothing 
to do with the case now on apveal. Number 2169 
covers the charge brought against the defendants 
for the distribution, following a similar plan, of the 


Jovita Heights property. 


A demurrer was interposed by both defendants 
to the indictment and argued before Judge Cush- 
man. This is found on page 20 of the Transcript 
of Reeord. It will be noted that the demurrer 
raised the question of the statute of limitations, 
and is generally otherwise based upon the statement 
that the several counts ‘‘are not sufficient in law, 
and that they, the said W. A. Ridgway and R. E. 
Glass, are not bound bv the law of the land to 


answer the same.’’ 


It was econeeded by the government that counts 
T and V were barred by the statute. The opinion 
of Judge Cushman, as filed, reads “IT to V”’ but 
this is corrected hy the order shown at page 28 
of the Transeript of Record. 

The defendants were charged in the various 


counts under section 3894 of the Revised Statutes, 
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found at page 337 of volume 2, Fed. Stat. Annot., 
and section 213 of the Penal Code. While there 
is no reference to the matter in the written de- 
murrer filed in the case, it is apparent from the 
opinion of the trial court that there was considered 
the suggestion of counsel, as now made to this appel- 
late court, that there was an unproper joinder 
of the two different offenses m the same indictment. 
Upon a second trial of the cause (Judge Neterer 
presiding) a verdict was rendered finding the de- 
fendant Glass euiltv of counts IT, ITT, PV and VTT, 
oa not euilty of connts VI, VIL and IX. 


Tt was the judgement of the court that the de- 
fendant Glass should be imprisoned for a period 
of sixty days on each of the four counts, to he served 
eoncurrently, and to be fined the sui of #300 on 


each of the four eounts. 


The defendant Ridgway was also fined and 1m- 
prisoned, but has not appealed from the Judgment 


imposed. 


The specifications of error of the plaintiff here- 
in are somewhat numerous, being thirty-four im 
number, but upon analysis raise few questions for 


consideration of the court. 
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Specifications from I to X are considered under 


one head. 
ARGUMENT. 


The italies used herein ave those of the brief 


writer exeept as otherwise noted. 


Tt is first contended by the plaintiff in error 
that there is an improper joinder in this indictment 
of offenses charged under 389+ R. S., providing for 
imprisonment of not more than one vear, or a fine 
of not more than $500, with a charge under section 
213 of the Penal Code, which provides for a penalty 
of inprisonment not in exeess of two years or a fine 


not in excess of 1,060, or both. 


Counsel for plaintiff in error have set forth a 
substantial part of cach of the sections referred to, 
and while the quotation is not entire in either ease, 
it is at least sufficient in each ease to show that the 
subsequent re-enactment was intended by Congress 
to be a re-enactment of section 3894. The general 
subject matter is the same; the phraseology is in 
many particulars the sate, and the conduct ine 
tended to be proscribed is in all essentials the same. 


The pleader in the preparation of this indictment 
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was confronted with this not unusual situation. 
The law in each section contemplates the existence 
of a general scheme or plan. Section 389+ uses this 
language: 

“concerning any lottery, so-called gift concert, 

or other sumilar enterprise offering prizes de- 

pendent upon lot or chance, or concerning 
schemes devised for the purpose of obtaining 
money or property under false pretenses.”’ 

Section 215 uses similar language in refer- 
ring to: 

‘Any lotter Ys; gift enterprise, or stinilar scheme 
ae prizes dependent in whole or in part 
upon lot or chance; and no lottery ticket or part 
thereof, or paper, certificate, or instrument pru- 
porting to be or to represent a ticket. chanee, 
share or interest in or dependent upon the event 
of a lottery, gift outer prise, or similar scheme 
offering prizes, dependent in whole er im part 
wpon lot or chance.” 

Both these sections create offenses which are 
somewhat, by analogy, comparable to Section d440, 
the original conspiracy section of the federal stat- 
utes. 


Ti is true that in the conspiracy statute the 
criminal scheme is itself the erime—in the postal 


statutes referred to, the scheme is an incidental 
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matter, while the sending of the letter itself is made 
the offense. A scheme or plan does not im itselt 
contemplate an offense which merges or converges 
upon a given moment of time. it does contemplate, 
however, an existing state of affairs which may con- 
tinue through a more or less indefinite period of 
time. In the case at bar, the scheme or plan was 
actually in operation for a period of approximately 
a vear and a half, while during that period of time 
numerous and continuous Violations of law undoubt- 
edly occurred. The Federal Congress had in some 
measure changed the status of 3894 R. S. by im- 
posing a heavier penalty than before, but Congress 
did not necessarily intend to repeal the former 
criminal act, and neither did Congress intend or ex- 
pect to exonerate any person who had violated its 
provisions. Since violations bad occurred prior 
to the change in the law, and others had occurred 
since the change in the law, but since there was but 
one scheme or plan operating throughout, it was 
quite natural for the pleader to assume that these 
various acts of misconduct were so interwoven 
into each other that they should be joined in one 
complete indictment. It may well be questioned 


that, if two indictments had been procured, based 
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upon these two sections, would anv trial court 
have hesitated, upon motion for the defense, to 
consolidate the two into one criminal case. On the 
other hand, what judge, having reasonable consider- 
ation for the orderly administration of criminal 
laws and the expense incident thereto, would have 
expected or required a prosecuting official to file 
two separate indictments and try two separate cases 
involving the use of substantially the same wit- 


nesses in each of the two eases. 


"hie awention of the coutt is Called to Section 
1024 RK. S., a part of the Act of February 25, 1853, 
found at page 337, Vol, 2, Fed. Stat. Annot. This 


section reads as follows: 


“When there are several charges against 
any person for the same act or transaction, oF 
for two or imore acts or transactions connected 
together, or for two or more acts or transac- 
tions of the same class of crimes or offenses, 
which may be properly joined, instead of hav- 
ing several indictments the whole may be joined 
in one indictment in separate counts; and tf 
two or more indictments are found m= such 
eases, the court may order them to be consoh- 
dated.” 


This section mav be deemed as supplanting and 


qualifving any rule of the common law or rules of 


18 


practice or procedure whieh had preceeded it rela- 
tive to the drafting of criminal indictments. It cer- 
tainly was not intended to have the effeet of im- 
posing, either upon a defendant an unreasonable 
burden, or upon the goevinment unreasonable re- 
striction and undue expense. There have been many 
decisions construing this section, but unfortunately 
nearly all precede the enactment of the new Penal 
Code, which fixes, for the first time, a satisfactory 
definition as to the distinction between misde- 
meanors and felonies. Counsel, at page +41 of his 
brief, suggests that the government had elected to 
prosecute the defendant under Section 3894. There 
was no such election made by the government and 
ho agreement to that effect, so far as it appears 
in the reeord, unless the introduction of evidence in 
support of all the counts constitutes the election re- 


ferred to by counsel. 


Counsel have referred to several early cases, 
including Uated States vs. Gaston, 28 Fed. 848, 
and Mcklroy vs. United States, 17 Sup. Ct. Rep. 
31, reported also in 41 L. Hd. p. 355. 


The latter is a ease in whieh an indictment for 


assault with intent to kill one Hhizabeth Miller; also 
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an indictment for assault with intent to kill Sher- 
man Miller; both crimes as of date April 16, 1894, 
were consolidated with a criminal charge of arson 
of the dwelling of one Kugene Miller, the date being 
fixed as Mav 1, 1894, and a fowrth indictment 
against part of the same defendants for the burning 
of the dwelling house of one Bruce Miller. These 
incongruous and singular charges were combined by 
he lower court for trial, and this action was held 
to be erroneous. The court, through Chief Justice 
Fuller, suggested that the several charges of the 
four indictments were not against the same persons; 
“nor were they for the same act or transaction, nor 
for two or more acts or transactions committed to- 
gether.” The reasoning of the court further goes 
to the point that the statute does not authorize 
consolidation of indictments, ‘Sin such a way that 
some of the defendants mav be tried at the saine 
time with other defendants charged with a crime 
different from that for which all are tried.”” There 
would seem to be no conflict between a decision of 
the Supreme Court criticizing a combination of four 
indictinents against different parties for offenses as 


dissimilar as arson and assault occurring at differ- 
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ent times, and the action of the court in the case at 


bar. 


Here the sending of the various letters arose 
out of one and the same plan, scheme and procedure. 
The letters were sent out to effect a common pur- 
pose; the defendants were the same; the moral 
turpitude of the acts committed prior to the time 
when the Act of March 4, 1909, went into effect 
was exactly the same as the moral turpitude in- 
volved in the sending of the letters after that time. 
There was no hardship imposed upon the defendants 
im the case at har by reason of the imeclusion vom 


other defendants in the ease. 


The ease cited bv counsel for the plaintiff in 
error is not in point so far as it meght throw any 


hight upon the case under consideration. 


The case of United States vs. Gaston, reported 
in 28 Fed. 848, is a decision by Judee WeilkseP or 
the United States District Court for the Northern 
District of Ohio. Judge Welker there refused to 
permit the jJomnder of charges for carrving on the 
business of retailing liquor without posting a stamp 
in his place, with a charge of not having paid the 


- special stamp, and other charges under Section 3242 
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R.8., which is a felony punishable bv fine and im- 
prisonment. ‘The reasoning of the court is not 
given, and his decision is in conflict with eases here- 


inafter referred to. 


Reference is made to the case of United States 
us, Howell, 65 Wed. £02, in which the opinion was 
written by Judge Morrow. In the opinion of coun- 
sel for the government, this case docs not sustain 
the position of plaintiff in error. The eourt is there 
called upon to pass upon the complaint of a defend- 
ant that the crime with which he was charged, that 
of having counterfeit money in his possession, was 
‘split up into separate charges as if they were for 


” ‘The court did not agree with the 


distinct offenses. 
eontention of counsel for the defendant. The court, 
in construing Section 1024, hereinbefore referred 
to, discussed the ease of Pointer us. United States, 
151 U. S. 396, and there calls attention to the fact 
that the Supreme Court of the United States was, 
in the Pointer case, giving its authority to the pro- 
cedure permitting the charging of two separate and 
distinct murders in the same indictment, for the 
reason that they were crimes of the same class. The 


court uses the following language at page 407: 


Ze 


“But the real test of the whole question, 
I take it, is whether the defendant is prejudiced 
in any substantial way. In passing upon this 
feature of the case, the court is invested with 
sueh diseretion as enables it to do justice he- 
tween the government and the aceused.”’ 


Judge Morrow cites with lle the English 
case of Reg. vs. T Pam, 8 Car. & P. 727, a cae im 
which there appeared five counts, each Ee oe, the 
firing of a house of a different owner. The quota- 
tion from Hirskine, J., is quoted with approval: 

‘As it is all one transaction, we must hear 
the evidence, and FT do not see how, mm aie 
present stage of the proceedings, I can eall on 
the prosecutor to elect. I shall take care that, 
as the case proceeds, the prisoner is not tried 
for more than one felony. The application for 
a prosecentor to elect is an applieation to the 
diseretion of the Bs: founded on the sup- 
position that the case extends to more than one 
charge, and may mene rare be likely to embar- 
rass the prisoner in his defense.’’ (Italies ours.) 
The contention of the defendant was not sus- 


tained by Judge Morrow in the case referred to. 

Counsel for plaintiff in error have quite prop- 
erly called the attention of the court to the fact that 
Section 1024, hereinbefore set forth, makes pro- 


vision for the several sets of circuinstanees in each 
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of which it is permissible to join separate offenses 
in the same indictment. Counsel makes the same 
classifiication as that made by District Judge Haw- 
lev in the Jones case hereinafter referred to, and 
which is quoted from counsel’s brief at page 42 as 
follows: 

Ist: Where there are several charges 


against anv person for the same act or trans- 
action. 


2nd: Where there are “tito or more acts 
or transactions connected together” ; 


ard: Where there are ‘‘two or more acts 
or transactions of the same ¢lass of crimes or 
offenses.’’ 


4th: In each case the acts ov transactions 

must be such as “‘may be properly jomed.”’ 
With this distinction before them, counsel cite 
for consideration of the eourt, the case of Pointer 
me Deeted States, 151 U. &. 396: 38 L. Ed. 208. 
The Porter case is distinctly and clearly, m our 
judgment, an illustration of the third contention 
above enumerated, wherein, two or more acts or 
transactions of the same elass of crimes or offenses 
may be joined. In the Potnter case an indictment 
was permitted to stand in which the same defendant 


was charged in separate counts with two distinct 
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and separate murders committed on the same day. 
There is no suggestion in the Pointer case or anv 
language used which would limit or define the mean- 
ing of the conditions 1, 2 and 4, referred to bv 
counsel. It is contended here, not necessarily that 
these counts in the case at bar referred to the same 
class of erimes or offenses, so much as it is here 
contended that these two offenses did constitute— 
“tyro or more acts or transactions connected to- 
gether.’ Tt is easy to conceive that in a ease such 
as the Pomter case the witnesses necessary to prove 
the facts relative to one murder might be entirely 
different from the set of witnesses required to prove 
the farts relative to whe otner mugder. “Ulnis, ima 
apparent, might work to the serious disadvantage 
of the defendant. Tn the case at bar, however, the 
evidence necessary to prove the sending of each of 
these letters was, almost in its entirety, the same 
evidence which would have heen necessarv to prove 


the sending of each of the others. 


Counsel made reference to the case of Mackin 
us. U7. S., 29 L. Kd. 909. This case seems to decide 
a single point, and that is that Section 5440, im- 


posing a fine and imprisonment not in excess of two 
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vears, is a felony. The case has no other application 


to the case at bar. 


Supporting the position of the government, the 
following cases are called to the attention of the 


court: 


The attention of the court is called to the 
case of Norton vs. United States, 205 Fed. 593-602, 
where it is contended that the evidence did not 
support the verdict of conviction on the second 
count. The court suggested that it is unnecessary 
for them to review the evidence with respect to this 
count, as the sentence of the eourt did not impose 
anv fine, but was one of imprisonment for the same 
period, to run concurrently, with the sentence on the 
counts in indictments 587 and 590. Henee, in legal 
effect, the Judgment that was imposed by the court 
was practically a single judgment and sentence. 

In the case at bar, the judgment of the court 
imposed a sentence of imprisonment for sixty days 
on each count, the imprisonment to run concur- 
rently. 


htooncy vs. Urated States, 203 Ped. 929. 


Tn construing an indictment charging two de- 
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fendants mn one count as aiding and abetting, and in 
another count as principals, the court there con- 


strues Section 1024 as follows: 


‘*Tt would, indeed, be difficult to conceive 
of two charges more closely connected. * * * 
Both charges are based on the same transac- 
tion and on the same array of facts. Had the 
motion of the plaintiff in error, to require the 
government to elect upon which count it relied 
for conviction, been granted, his position before 
the jurv would have remained unchanged.”’ 


The opmion is by Judge Morrow. 
Bromeus. GF. S., 200 Ped. 72% 


Judge Kolusatt, in construing a charge with 
numerous counts, under the oleomargarine <Act, 


sald: 


“Tf this mdictment had been against one 
defendant alone, the various counts charging of- 
fenses against different sections of the oleo- 
margarine Act committed at different tunes and 
places, cach offense to he sustained bv its own 
evidence, might properly have been joined in 
ene indictment by virtue of Section 1024 of 
the Revised Statutes.” 


This decision is of especial interest as occurring 
after the enactment of the section of the Penal 


Code of 1910 making imprisoninent more than one 
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vear a felony and conforms to the ruling of the 
courts in other oleomargarine cases to which refer- 


ence is hereinafter made. 
Marshall vs. United States, 187 Fed. 511. 


In this case the combination of two indictments 
under Section 5480, mail fraud, was approved by 


the Ciremit Court of Appeals of the Second Circuit. 
Emanuel vs. United States, 196 Fed. 317. 


The Cireuit Court of the same cirenit here 
approves the consolidation of a conspiracy indict- 
ment and other indictments under Section 5480, 
“under the very broad authority conferred by See- 


Mor 1024.°’ 
United States vs. Norton, 188 Fed. 258. 


The District Judge of the Eastern District of 
Oklahoma discusses at page 265 the same section 
and reaches the same conelusion as to the breadth 
of the purpose and intent of Section 1024. 

TTartman vs. United States, 168 Fed. 30. 

The Cireuit Court of Appeals of the Sixth 
Cireuit, speaking through Judge, now Mr. Justice 
Lurton, in the Hartman case, have passed upon a 


situation quite similar to that presented here. 
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The oleomargarine Act of August 2, 1886, 
makes provision for numerous penalties in its vari- 
ous sections. Section 3, for example, provides for 
a mere fine; Section 13, for a fine and imprisonment 
up to one vear; while Section 6 provides for a fine 
and imprisonment not in excess of two vears. Each 
of these various sections provides its own penalty 
for a eertain state of facets. An indictment which 
included eighteen counts covering all these various 
sections was upheld. The action of the lower court 
in refusing to grant a motion to elect was approved. 
Justice Lurton said: 


“The offenses were merely statutory mis- 
demeanors of the same class, and the fact that 
various penalties were attached, by which tm- 
prisonment in a penttentiary was posstble under 
some of the counts, did not prevent a joinder 
of counts under Revised Statutes 1024,” 
(Italics ours.) 

Other cases sustaining the position of the gov- 


ernment hereim are as follows: 
Morris vs. United States, 161 Fed. 672-4. 
This is a decision by the Cirenit Court of Ap- 
peals for the Eighth Circuit, construing Section 
1024 in an oleomargarine case, and agrees with the 


construction in the Jfartinan case. 
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Krause vs. United States, 147 Fed. 448-444. 
United Stutes vs. Jones, 69 Fed. 980. 


The plaintiff in error next discusses under the 
lead °"Scienter’’ the use in the indictment of the 
expression, ‘fa certain circular concerning a seheme 
dependent upon lot or chanee,’’ and suggests that it 
should read, ‘* prizes dependent upon lot or chance.’ 

The description of the scheme is set forth at 
leneth im the indictment (line 23, page 5, Tr. of 
Record) and all the proper emphasis is laid upon 
_the fact that the prizes were dependent upon lot and 


chance. 


eecmon 1025 kk S., Vol. 2, Fed. Stat. Annot., 


p. 340, reads as follows: 


“No indictment found and presented by a 
ovamd iwty im anv disttiet or cireuit of other 
court of the United States shall be deemed in- 
sufficient, nor shall the trial, judgment. or other 
proceeding thereon he affected by reason of anv 
defect or imperfection in matter of form only, 
which shall not tend to the prejudice of the 
defendant. ”’ 


Counsel does not claim that the interests of his 
client were in any measure prejudiced by the 


phrascology of that part of the indictment men- 
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tioned by him; neither does he deny that the scheme 


was described with sufficient partienlarity. 


It is conceded that in a crime of this kind it is 
not sufficient to use the mere language of the statute, 
but the pleader must, with some accuracy describe 
the particular fraudulent seheme intended to be 
furthered by the criminal act of depositing the 
letter. In the case at Dar in that part of the ie 
dictment to which reference has been made. and 
which is found on page 9 of the Transcript of 
Reeord, the indictment sets forth that land would 
be acquired and he platted imto lots amd Plog 
of dissimilar size and value; that this dissimilarity 
was to be further increased by the building of houses 


“upon twelve of: said lots,’’ and 


of different values 
that thereafter ‘fa drawing should be had by whieh 
said lots should be pareeled out to each purchaser 
by lot and chance, which said drawing was to be 
conducted on said property under the supervision of 
said Ridgway and Glass and their agents and em- 


Picwmecs. 
This certainly deseribes with enough partieu- 
larity to properly inform the defendants of the 


character of lottery scheme charged against them. 
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Jounsel made reference to the case of United 
States vs. Cruikshank, 92 U. S. 524, 23 L. Ed. 588- 
093. This case is one in which an indictment was 
brought under a conspiracy section of the Federal 
Code, which includes as an element of the offense 
‘that the act was done with intent to prevent or 
hinder his free exercise and enjoyment of any right 
or privilege granted or secured to him.’’ The Su- 
preme Court held the indictment bad for the reason 
that the intent of the defendants was a part of the 
eyime charged against the defendants and should 
therefore have been alleged as a part of the indict- 
ment. There is no comparison between the Cruik- 
shank ease and the ease at bar. There is no phrase 
or expression of a similar kind used in Section 3894, 
as in the section under consideration by the Su- 
preme Court. It is not even to he coneeded that 
the criminal knowledge of the existence of the lot- 
tery scheme is a condition precedent to the existence 
of responsibility for the violation of Section 3894, 
for the reason the statute does not make this knowl- 
edge distinctly an element of the statutory crime. 
If, however, the usual rule of Jaw is applied, that 
there must be criminal knowledge to create re- 


sponsibility for violation of a criminal statute, the 


od 


indictment comphes with that provision by alleging 


it in the manner provded by the statute. 


The case of United States vs. Kelsey, 42 Fed. 
882-886, referred to, is likewise, in our opinion, not 
in point. The statute there construed by Judge 
Maxey of the Western District of Texas ineludes 
the word ‘‘knowingly’’ and the pleader failed to in- 
clude that in the indictment as provided. The court 
properly held that since the ‘‘knowledge’’ was made 
a pait of the offense bv statute, it should be in- 


«eluded in the indictment. 


The case of United States vs. Cook, 17 Wall. 
174, 21 L. Ed. 538, referred to by counsel, has no 
apparent bearing upon the question under dis- 
cussion. The Supreme Court has there construed a 
statute providing for embezzlement bv a publie of- 
ficer which statute contains within its body an excep- 
tion. The Supreme Court suggests that the pleading 
must be sufficiently definite to show that the defend- 


ant does not come within the exception noted. 
The case of United States vs. Hess, 124 U. 8. 
488, 486: 31 L. Md. 516, is likewise not in pol 
3 9 
The Supreme Court there lavs down what is con- 


ceded by counsel on both sides to be the law with 
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reference to charges based upon sections of the 
eriminal code having reference to ‘‘schemes’’ in 
general—that it is not sufficient to conform merely 
to the language of the statute in indictments of this 
kind. In the case at har, however, the grand jury 
in its indictment has set out and deseribed with 
some particularity the scheme which is to he fur- 
thered by the letters and pamphlets referred to in 
the indictment. If the indictment had merely used 
the words of the statute with no other words of 
explanation, the case at bar would then fall within 
the spirit of the decision in the [Hess case. Refer- 
ence is again made to that part of the indictment 


which begins on page 5 of the Transeript of Record. 


Counsel compiains further that it was nowhere 
charged that the plaintiff in error knew that the 
letter deposited was ‘‘concerning a scheme,’ nor 
that he knew that it was a scheme similar to a lot- 
tery or gift enterprise, counsel apparently relying 
upon the thought that the word ‘‘knowingly”” as 
used in the indictment on page 1 of the record, m 
line 10, modifies and qualifies the words ‘deposited 
and caused to he deposited’? and has no other re- 


lation to the text of the imdictment. But that is 
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not the view taken by courts which have held that 
the expression when so used will qualify and modify 
the allegations concerning the circular deseribed in 


the indictment. Attention is called to the ease of 


Uwited States us. Prrvis, 195 Fed. 618-619. 
That case, decided by Judge Newman, is one simi- 
lar to the case at bar, being a violation of Section 
213 of the Federal Penal Code. The court there 


Savs: 


“Phe contention is that the word ‘know- 
ingly’ as there used only qualifies the verb ‘de- 
posit’ and not the suceeeding language of the 
indictment settine out the character of the 
contents of tne inclosure. In many cases in 
which it was charged in the indictment that the 
defendant ‘did knowinely deposit in the post- 
office’ a certain letter, and then proceed to state 
‘which said letter contained certain unmailable 
matter,’ deseribing it, it is held that the word 
‘knowingly’ not only qualifies the verb ‘deposit’ 
but the whole matter deseribed subsequently in 
the indicetment.”’ 


The eourt cites 


13 mig 171, ab Tam, 595: 
Umeted States vs. Clark, 37 Fed. 106; 
United States us. Fulkerson, t4 Fed. 619; 


and munerous other cases. 
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The plaintiff in error complains that the in- 
dictment should ‘‘specifieally state that the defend- 
ant knew that the contents of the letter concerned 
a scheme offering prizes dependent upon lot or 
chanee,’’? but a similar case formerly before this 
court— 

Me alizers us. Uinted States, 152 Fed. 111, 


seemed to hold to the contrary. 


It is difficult to be patient im discussing speci- 
fications of error 11, 12, 23 and 24, referred to in 
the brief of counsel for the plaintiff in error. The 
suggestion that these defendants are not to be 
charged with knowledge of the literature sent out 
from the office of the company had little weight with 
the jury, and ean be given little consideration after 
a reading of the bill of exceptions at page 49 of the 
Transeript of Record. As stated at page 52, ‘*The 
letters and circulars set forth in the indictment and 
introduced in evidence were matters which were 
sent out in the ordinary routine of the office.’? The 
literature was ordered and purchased by Lyons, 
at the instigation and suggestion of the defendant 
Glass. Both of the defendants in the case were 


responsible officers to whom all the employees looked 


Bie) 


for instruction and advice. The office was stocked 
with great quantities of this hterature which was 
used from time to time through a period of some- 


thing over a vear. 


Counsel complains of the instructions of the 
court with reference to the relation of the defend- 
ants towards the drawing actually conducted on the 
property, stating that the physical absence of either 
or both of the defendants was a circumstance which 
would relieve them fiom responsibility. The in- 
structions of the court on the subject are found 
beginning with line 17 on page 69 of the Transeript 


of Record, and seem to cover the matter referred to. 


Counsel complains in specification 33 of the 
evidenee adduced on behalf of the government rela- 
tive to the value of the property distributed through 
this seheme or plan. This indictment was brought 
under a lottery section. Lotterv is defined by 


Bouvier’s Law Dictionary as— 

“A seheme by which, on one’s paying 
money or some other thing of value, he obtains 
the contingent right to have something of 
greater value, if an appeal to chance, by let or 
otherwise, under the direction of the manager 
of the scheme, should decide in his Tavor.’’ 
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This definition is ascribed to Bishop in his 
Statutory Crimes, Section 952. This definition is 
in accordance with the generally accepted meaning 
of the term. 


It was the contention in the ease at bar, on be- 
half of the defendants, that thev were selling real 
property. It was the contention on hehalf of the 
government that they were actually indulging in a 
lotterv under the disguise of a real estate scheme. 
If the defendants were actually selling lots worth 
in each case $130 or more, it could quite reasonably 
be argued on behalf of the defense that this was a 
real estate enterprise and that the purchasers were 
responding so readilv to this alluring literature be- 
eause they were actuated by impulses of frugality 
and the desirahilitv for a profitable investment. Tf, 
on the other hand, as eontended by the government, 
these lots had no comparative value and were worth 
not $130, but, in fact, probably $5 or $10 cach, it 
would be some evidence going to show that this se- 
ductive literature was appealing not to the frugal 
sense, but to the gambling instinct which animates 
in some degree all mankind. It would seem to be 


the very best evidence of which the subject was 
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capable in establishing clearly for the jury the very 
impulse and motive which animated these numerous 
purchasers. Many of these ‘‘lot buvers’’ testified 
that they “‘took a chance’’ and the fact that ninety- 
five per cent of the lots distributed had no com- 
parative value, while one tract was valued at $10,- 
000, is strong corroboration of the ‘‘chanee,’’ small 
and inconsiderable it is true, which was theirs in 


this pecuhar enterprise. 


Counsel complains of a sentenee in which the 
defendant was ordered to be confihed at ‘hard 
labor’? and suggests that the statute does not author- 
ize such punishment, and cites In re. James 8, 
Wilson, 114 U.S. 417, 29 L. Hd. 89, and Mackin vs. 
Wi. S117 Us, Bag) 29 1. Hide 909) sin sions 
his contention. The facts herein are that the court 
imposed a sentence of sixty days on cach count, con- 
finement in the King County jail, and did not attaeh 
to it a condition requiring hard labor. The commit- 
ment as entered unon the clerk’s records uses the 


7 as has been the practice 


expression ‘‘hard lahor,’ 
for many vears in the records of the local court. The 
cases cited by counsel are not in pomt and afford no 


clit COmmae court. 
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This question was presented to this court in 
the ease of ALitchell vs. United States, 196 Fed. 874. 
The eourt in its opmion makes reference to the case 
Of In ve. Mills, 135 U. S. 263, in which case the 
Supreme Court seems to accept the rule that there 
is no apparent difference in the effect of the two 
sentences imposed. The court there said: 
‘There are offenses against the United 
States for which the statute in terms preseribes 
punishment bv imprisonment at hard labor. 
here are others the punishment of which is 
imprisonment simply. But in eases of the lat- 
ter class the sentence of imprisonment—if the 
imprisonment be for a longer period than one 
vear (Section 5541) may be executed in a state 
prison or penitentiary, the rules of which pre- 
seribe hard lahor.”’ 
This court there said that the ease could not be 
reversed but that the cause would be remanded with 


directions to enter the appropriate Judgment. 


Tt is not conceded that the mere notation of the 
elevrk becomes the binding judgment of the court. 
Mr ihis particular district and the county to whieh 
the defendant Glass was sentenced, hard labor is 
not in fact imposed upon the prisoners of the county 
jail. If the defendant has been or will be in future 


injured by the commitment of the clerk, the com- 
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mitment can be and will be, by stipulation of coun- 
sel, corrected at any time. A new commitment will 
be issued at any time upon request of counsel for 
plaintiff in error. 

There are no other matters in the brief which 


in our opinion require discussion. 


The defendant was accorded a fair trial and the 
judgment of the lower court should, in our opinion, 


be sustained. 
Respectfully submitted, 


CLAY ALLEN, 
United States Attorney. 


